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_ By Irving R. Kaufman 


OUR SYSTEM of justice has progressed 
well beyond archaic determinations of 


_ guilt or innocence based on whether the 


accused could withstand gruesome or- 


deals or defeat his accusers in the heat of 
- battle. We no longer render a verdict 


after requiring a blindfolded defendant to 


reach before him and choose either a 


cross, the exemplar of innocence, or a 
the sure indicater of guilt. 


to rely on careful scrutiny of the evi- 
dence to decide whether the defendant 
has committed a crime. Occasionally, 
however, the performance of today’s 


attorneys makes one wonder whether a 


defendant might prefer the days of the 
cross and the coal. 

The presence of competent and effec- 
tive counsel long has been recognized as 
a bedrock principle in our adversary 
system of justice. Attorneys for the par- 
ties are the principal fact gatherers and 
oral advocates. As a result, the success 
of courts in accurately adjudicating cases 
depends to a great extent on the compe- 
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tence of attorneys. The unfortunate 
reality, however, is that many litigants, 
and particularly indigent criminal de- 
fendants not represented by legal service 
organizations, enjoy little more than the 
mere physical presence of an attorney 
rather than his talents. Chief Justice 
Burger and other leading jurists have es- 
timated that perhaps as many as 50 per 
cent of the attorneys who appear in court 
ill serve their clients’ interests. 


Extensive incompetence 

In my 21 years as a judge on the 
United States Court of Appeals for the 
Second Circuit, preceded by 12 years as 
a district court judge, I have encountered 
countless instances of incompetent 
counsel. In one recent case it was alleged 
that a defendant’s trial counsel refused to 
meet with the client and told her to pre- 
tend she was a senile old woman. He 
also failed to cross-examine key gov- 
ernment witnesses concerning the most 
damaging aspects of their testimony de- 
spite the fact that their statements were 
largely inconsistent with the information 
they had provided to the grand jury. 

Incompetence also is a recurring 
problem on appeal. In one case involving 


appeals by several defendants from their 
conviction for a drug-related offense, the 
lawyer for one appellant declined to file a 
brief and instead rested on a brief sub- 
mitted for one of the coappellants. A 
cursory examination of the brief that was 
relied on revealed that it focused on the 
more substantial evidence of guilt im- 
plicating the appellant whose attorney 
did not submit a brief. In this instance a 
lazy lawyer rendered a grave disservice 
to his client. Claims of inadequate repre- 
sentation are being raised with increasing 
frequency. 

As I reflect on problems posed by in- 
competent counsel, my experience has 
convinced me that collateral and appel- 
late review of criminal convictions pro- 
vide inadequate safeguards. While there 
are a number of protective measures trial 
judges can take to protect the rights of a 
criminal defendant represented by an in- 
competent attorney, the problem of in- 
competence among trial lawyers, and 
particularly among criminal defense 
practitioners, appears to be largely a re- 
sult of problems in our system of train- 
ing. | note by contrast that the federal 
government apparently recognizes the 
inability of recent law school graduates 
to step in and conduct criminal trials. 
The Department of Justice gives special 
courses instructing federal prosecutors 
in the art of preparing and examining 
witnesses. This training by no means as- 
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sures the competence of every assistant 
U.S. attorney, and indeed I have seen a 
number of government cases mishandled 
particularly when the assistant over- 
reached to get a conviction knowing his 
tactics would be condemned by an ap- 
pellate court. Because I am chiefly con- 
cerned in this article with the plight of 
inadequately represented defendants, | 
will focus on the difficulties that some 
members of the criminal defense bar may 
face. 

Stopgap solutions cannot remedy 
these pressing problems; wide-ranging 
and innovative changes are necessary. 
Although I do not purport to know all the 
answers, the following suggestions may 
enable us to take a small step along the 
road toward a solution. 


Remedies on appeal 

Postconviction review alone is not 
likely to improve substantially the qual- 
ity of legal representation. Appellate 
judges are presented with a cold record 
and do not have the benefit of witnessing 
the conduct of the trial counsel in action. 
Nor can reviewing courts fully glean 
from the still life of the appellate record 
an adequate understanding of trial coun- 
sel’s knowledge of the law, his ability to 
analyze legal issues and plan trial strate- 
gies, and his capacity to conduct effec- 
tive examination of witnesses. 


Even when appellate courts discover 
sufficient evidence of incompetence, it 
remains difficult to determine an appro- 
priate course of action. A reviewing 
court’s only powerful weapon is the 
ability to reverse a conviction, but the 
threat of appellate sanctions at some re- 
mote date is unlikely to alter a lawyer’s 
current performance and may be coun- 
terproductive. The incompetent attor- 
ney, in fact, may welcome a second trial 
in which the prosecution’s case is 
weakened by the passage of time and the 
fading of witnesses’ memories. Instead 
of relying on inadequate appellate sanc- 
tions, we should look for solutions in the 
trial courts. 

How, then, can trial judges measure 
competency and what steps can they 
take to upgrade the quality of represen- 
tation? Competency at trial is an elusive 
concept, and any remedies adopted must 


Competency at trial is an 
elusive concept, and the © 
remedies judges adopt. must 
be flexible. The art of 
advocacy entails making 
broad choices of strategy. 


be flexible. Advocacy 1s an art, and at- 
torneys must be allowed broad discretion 


clients. Nonethedess, certain minimum 
duties may be imposed without interfer- 
ing with the strategic discretion at the 
heart of the adversary system. A re- 
quirement that a lawyer perform the 
necessary investigation, research, and 
preparation in the pretrial phase, for 
example, could help solve many of the 
problems that culminate in-inadequate 
trial representation. Conscientious per- 
formance of these duties will ensure the 
attorney’s familiarity with the facts of his 
case. It is my experience that facts prop- 
erly presented win cases, and slovenly 
handling of facts loses cases. 

Trial judges are not without resources 
to determine whether defense lawyers 
have met these minimal obligations. 
Pretrial conferences, for example, might 


in making strategic choices to aid their . 


be used as a regular procedure for 
monitoring the performance of defense - 
counsel in accordance with minimum 
duties. This would eliminate the need to 
depend on signals at trial from defend- 
ants or counsel to trigger judicial in- 
quiries into competence. In the federal 
system the office of the magistrate also 
might provide an alternative supervisory 
device if trial judges are unable to as- 
sume this additional burden on their 
overcrowded schedules. 

The Federal Magistrates Act 
authorizes a federal district judge to 
designate a magistrate to hear and rule — 
on a number of pretrial criminal pro- 
ceedings. Magistrates could be em- 
ployed to make initial fact findings, sub- 
ject to the judge’s review, concerning the 
extent to which defense counsel has pre- 
pared his case and discharged his other 
duties. The magistrate’s report could 
serve to trigger a more searching inquiry 
by the trial judge when it reveals evi- 
dence of misfeasance or inaction preju- 
dicial to the interests of the defendant. 
The report also would augment the trial 
record and better enable an appellate 
court to adjudicate an ineffective assist- 
ance of counsel claim. 

If evidence of incompetence is dis- 
covered after an inquiry by a magistrate 
or the trial judge in the pretrial stage, the 
judge would be in a position to take ef- 
fective action. Judicial controls at this 
stage need not be coercive or drastic; 
they can consist of admonitions to do 
more work in preparation rather than or- 
ders that attorneys alter their funda- 
mental strategies. The trial court also 
could contemplate offering corrective 
suggestions, preferably on the record 
and in the presence of opposing counsel. 
If counsel’s misfeasance is more serious, 
the trial judge could contemplate informing 
the defendant of this problem and of his 
right to seek the services of another law- 
yer. Or the judge could order defense 
counsel to consult with advisory counsel 
appointed by the court. If these sugges- 
tions fail, the judge could replace coun- 
sel, provided that the defendant’s con- 
sent is obtained. 

Once trial has commenced, interven- 
tion must be tailored carefully to avoid 
an adverse impact on the jury. The trial. 
judge might decide to raise his questions 
with counsel at a sidebar conference or 
in chambers. Signals that counsel is un- 
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prepared may lead the judge to call a re- 
cess, admonish counsel, and permit ad- 
ditional time for preparation. While the 
trial judge cannot be expected to assume 
counsel’s role, when he perceives that 
defense counsel has committed a major 
default jeopardizing the fairness and ac- 
curacy of the proceedings, he is obliged 
to take some action. Indeed, as I noted 
during my tenure as a district judge: ‘‘[I|t 
is impossible to consider seriously the 
vital elements of a fair trial without con- 
cluding that it is the duty of the judge, 
and the judge alone, as the sole repre- 
sentative of the public interest, to step in 
at any stage of the litigation where his 
intervention is necessary in the interests 
of justice.’’ His gentle proddings may 
cause the correction of errors. Ulti- 
mately, of course, if the attorney’s in- 
competence Is so severe that a fair trial is 
not possible, the trial judge could con- 
sider the propriety of inviting a motion 
for a mistrial by the defendant or order- 
ing a new trial if the jury reaches a ver- 
dict of guilty. 


Penetrating supervision 

More penetrating judicial supervision 
must be combined with other measures if 
we are to make a meaningful contribu- 
tion to the efforts to upgrade compe- 
tence. We must not forget that between 
60 and 90 per cent of criminal convic- 
tions are the result of guilty pleas and, 
therefore, never reach trial. In these 
cases the trial judge’s ability to perceive 
the efforts and talents of defense counsel 
is necessarily limited. More important, 
the problems with some lawyers in the 
criminal defense bar begin long before 
anyone enters a courtroom. The legal 
profession as a whole unfortunately 
tends to denigrate those who represent 
criminal defendants. This attitude, com- 
bined with the frequently poor financial 
rewards of criminal practice and the 
ethical dilemmas involved in represent- 
ing many guilty people, have made it dif- 
ficult to attract the very best young law- 
yers to the criminal defense bar. 

A careful examination of these struc- 
tural characteristics of the criminal jus- 
tice system, the ethical milieu in which 
criminal attorneys operate, and the 
training received by incipient defense 
lawyers in law schools indicates that 
sweeping changes must be made if we 
are to get to the root of the problem of 
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incompetent defense attorneys. 

One important criticism aimed at the 
defense bar 1s that inadequate represen- 
tation 1s the result of an excessive 
number of cases undertaken by some 
lawyers. Defense counsel often have too 
little time and too few resources to 
undertake substantial investigation and 
research. A study by the National Legal 
Aid and Defender Association indicates 
that in jurisdictions with public defend- 
ers, at least 45 per cent of the full-time 
attorneys had misdemeanor caseloads 
that exceeded the maximum effective 
caseload per attorney, and 30 per cent 
had felony caseloads that exceeded the 
maximum effective felony caseload per 
attorney. The financial reward structure 
established by the Criminal Justice Act 
of 1971 tends to exacerbate this problem. 
Attorneys assigned to represent indigent 


defendants are paid $20 per hour for time 
spent out of court and $30 per hour for 
court appearances, creating financial in- 
centives for lawyers to maximize their 
time in court by agreeing to represent 
more defendants. The fee schedule also 
sends the wrong message by providing 
inadequate compensation for the essen- 
tial, indeed primary, task of pretrial 
preparation. 

Caseload pressures affect the quality 
of representation in numerous ways. A 
lawyer handling an excessive number of 
cases may not have the time to do more 
than review a brief file when his case ts 
called for trial. The negotiation process 
prior to a decision to plead guilty, for 
example, requires considerable prepara- 
tion, legal research, and a thoughtful 
analysis of alternatives if counsel is to be 
more than a paper shuffler who ‘“‘moves 
the business** and persuades his clients 


to plead guilty. Measures should be 
taken to mitigate the pressures of exces- 
sive caseloads on defense attorneys. 

Defense lawyers also need more in- 
vestigatory assistance during the all- 
important pretrial preparation stage. The 
Criminal Justice Act does provide funds 
for public defenders and court-appointed 
attorneys to hire special investigators. 
The act’s administrative and other con- 
straints, however, prevent many lawyers 
from taking full advantage of this op- 
portunity. Adequate funding of institu- 
tional investigatory staffs and paralegals 
for public defender organizations and 
nonprofit defense clinics could help en- 
sure adequate pretrial preparation. Or 
the courts could adopt a program similar 
to the innovative project of the District 
of Columbia public defenders, which 
uses local law school students as ‘‘in- 
vestigators’” in exchange for academic 
credit. 

While increased support personnel 
may help, they will not solve the problem 
if there are too few competent attorneys 
for indigent criminal defendants. Some 
commentators have suggested that the 
legal profession shoulder much of the 
burden of assuring adequate assistance 
for needy criminal defendants by adopt- 
ing a system of compulsory pro bono 
publico service. Although not limited to 
criminal justice participation, this propo- 
sal, itis argued, might generate increased 
representation for indigent criminal de- 
fendants. While I agree that the organ- 
ized bar has a responsibility to help pro- 
vide legal counsel, a requirement for pro. 
bono work tis not the appropriate cure. It 
will not enhance the prestige of criminal 
defense work or ultimately remedy the 
shortage of defense lawyers. In sum, it is 
a band-aid solution to a deep-seated 
problem. 


Ill-prepared law graduates 

The problem of incompetent counsel 
goes beyond mere numbers. My experi- 
ence in the United States attorney’s of- 
fice and as a judge leads me to conclude 
that young lawyers are not prepared at 
law school to confront the delicate ethi- 
cal dilemmas facing the criminal prac- 
titioner. In pretrial conferences. for 
example, a lawyer must counsel his 
client concerning methods for presenting 
the most effective testimony. The tine 
between the presentation and distortion 


This content downloaded from 147.8.31.43 on Wed, 21 Oct 2015 13:58:38 UTC 


All use subject to JSTOR Terms and Conditions 


of evidence, however, 1s occasionally 
difficult to draw. At trial, the criminal 
lawyer must grapple with the vexing 
problem of reconciling his duty to render 
zealous assistance to his client with his 
duty to ensure that a fraud is not perpe- 
trated on the court. 

In addition to walking the fine line 
between passive subornation of perjury 
and advocacy, the criminal defense at- 
torney often must undertake other dif- 
ficult tasks, such as attacking on cross- 
examination a witness he knows to be 
truthful. Resolving these competing val- 
ues in the context of a specific case is 
most difficult. While providing answers 
to specific ethical problems is beyond the 
scope of this article, I would like to em- 
phasize that they are relevant to the 
question of lawyer competence. We 
cannot hope to improve competence if 
counsel are to remain adrift in a morass 
of ethical ambiguity. 

These observations lead me to con- 
clude that the twin aspects of the com- 
petency problem— actual incompetence 
and ethical myopia—have their roots in 
the American system of legal education. 
While law schools have stressed con- 
ceptual skills, they have placed insuffi- 
cient emphasis on the practical training 
in litigation techniques and ethical sen- 
sitivity necessary to turn out competent 
trial lawyers. 

The library or casebook is not the 
ward where the law’s patients seek their 
remedies. Law students often are fully 
versed in legal doctrine, but too fre- 
quently they lack an appreciation of the 
importance of the facts. Experienced 
trial lawyers know, however, that a case 
can often be won through a compelling 
presentation of the facts. Advocacy is 
the art of persuasion, not merely. 
memorization or logical deduction. It 
seems, therefore, that the concept of 
legal education in some of our teaching 
institutions is deeply flawed. 

I believe the solution lies in returning 
to the historic traditions of legal educa- 
tion in criminal law. Before the rise of 
the modern law school, lawyers were 
- trained by observing their elders at work 
in law offices and in the courtroom, and 
they took their first halting steps as ad- 
vocates under the trained eye of sea- 
soned practitioners much as a neophyte 
doctor learns under the supervision of an 
experienced surgeon. 


The English long have recognized the 
importance of ‘‘on-the-job’’ training. 
Following three years of traditional legal 
training, those who intend to become 
barristers must serve a pupilage of no 
less than one year. The relationship be- 
tween a barrister and his pupil is much 
like the association of an American judge 
and his law clerk, during which time the 
clerk secures a year or two of intense 
training in a one-to-one, teacher-student 
relationship. I believe a shift to a system 
of legal education in which an integral 
part of the training is an intern or resi- 
dency program would improve signifi- 
cantly the quality of advocacy. Not only 
would this type of program serve the 
pedagogical purpose of enabling incip- 
ient lawyers to obtain advocacy skills by 
closely observing and working with 
those who have experience, but it also 


What’s happening to trial 
lawyers? It appears that 
fewer law students today are 
interested in the 
noncorporate aspects of 
law, and even those few are 
not entering criminal justice 
practice. 


would provide an opportunity for devel- 
oping ethical sensibilities. 

Law schools should consider the pos- 
sibility of developing mini-internship 
programs in a number of substantive 
areas of the law. One possible reform 
would be to rotate students through a 
number of areas during the third year of 
law school under the guidance of prac- 
titioners. This approach might resemble 
the medical school model in which stu- 
dents circulate through practical training 
periods in fields such as surgery, internal 
medicine, and psychiatry. Law students 
who choose to work with criminal de- 
fense practitioners, for example, could 
assist In interviewing witnesses, prepar- 
ing them for trial, and doing legal re- 
search. This would not only give these 
students important and useful training, 
but also would help counsel prepare their 
cases. 


A number of law schools now have 
programs where students work in public 
defenders’ offices and legal aid clinics. 
These efforts can be expanded to include 
greater numbers of law school students 
and recent graduates. Participants would 
be rewarded not only by the training and 
experience they receive but also through 
the knowledge that they are helping im- 
prove the quality of legal services to per- 
sons who might otherwise be repre- 
sented inadequately. Ideally this will 
imbue in recent graduates a sense of 
commitment and social obligation, which 
would encourage them to continue 
working to improve the criminal justice 
system. An additional possible conse- 
quence would be a greater appreciation 
in the profession itself for the important 
contribution of these lawyers and en- 
hancement of their stature with their 
colleagues at the bar. 


Attract the best students 

Regardless of the success of curricular 
reform, we must continue to emphasize 
society’s interest in an adequate supply 
of competent trial lawyers. Although 
Statistics are hard to come by, it appears 
that fewer students today are interested 
in noncorporate aspects of law than in 
the past. Of those who are, it seems that 
most gravitate to practices focusing on 
areas such as environmental law, con- 
sumer law, and civil rights law. While it 
may be easier for an attorney in these 
fields to like his work and his client, the 
criminal justice system would lose a 
great deal if it could not attract some of 
the best students. 

The law schools and those of us on the 
bench and at the bar who are committed 
to reform the system should continue to 
teach that lawyers who represent un- 
popular clients are serving the public in- 
terest in maintaining a fair and workable 
adversary system. They deserve our re- 
spect. Through continued efforts, the 
dream of competent counsel for all 
members of society may yet become a 


reality. bral 


(Irving R. Kaufman is a judge of the 
United States Court of Appeals for the 
Second Circuit and was chief judge from 
1973-80. He is a former president and 
present chairman of the Executive 
Committee of the Institute of Judicial 
Administration.) 
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